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EDITORIAL NOTES. 


THE opinions of the Supreme court on the County court act have 
been printed in the Atlantic Reporter (32 Atl. Rep. 820). The majority 
opinion treats the act as being what it was in fact intended to be, an act 
to change the mode of appointment of the judges of the Court of Com- 
mon Pleas. Judge Van Syckel says that the constitution declares that 
these judges shall be appointed by the Governor and that the new act while 
purporting to abolish the court, in fact retains it with all its fanctions 
and changes only the name, the number of the judges, and the mode of 
appointing the judge. He insists that even if the constitution gives the 
legislature power to abolish the court, which he is inclined to doubt, yet so 
long as the court is in fact retained the legislature cannot take away from 
the Governor the power of appointing the judges. Judge Magie, dissenting, 
insists that the legislature is given power to alter or abolish the ccurt 
and that this power is not taken away by the provision for the appoint- 
ment of the judges, but that this remains operative only so long as the 
legislature does not exercise the power to abolish the court. If the 
judges must continually be appointed with all their functions and juris- 
diction, then the legislature has not the control over the court which the 
constitution intended, and it must remain unchanged even though the 
public good should require its alteration or abolition, and he insists that 
whether or not the present act does in fact abolish the court, it is a 
proper exercise of the power of alteration. The majority opinion seems 
to concede that the legislature is under no restriction with respect to the 
mode of appointment of the judges of the Quarter Sessions, the Oyer and 
Terminer and the Orphans’ court, and the same question may arise as 
to the effect of this act on the authority of the existing Common Pleas 
judges to hold these courts, It was no doubt intended that the act 
should take effect as a whole, but it is doubtful whether the courts have 


power to declare that one part of the act is inoperative because in an- 
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another part the legislature went beyond its.powers. It may be con- 
tended that the Oyer and Terminer and the Quarter Sessions are in fact 
abolished, even though the.Common Pleas is not. Nothing was said on 
this point in the opinion, but if the court had supposed this to be so, it 
would not have refused to permit the election of county court judges to 
hold these courts. The Orphans’ court was not referred to at all in the 
County court act, but a separate bill provided that this court should be 
held by the judge of the County court. It has been suggested that tis 
act has not been declared unconstitutional and that it has at least the 
effect of depriving the Common Pleas judges of their authority to hold 
the Orphans’ court. It would no doubt be held, however, that if there 
is in fact no County court, this act relating to the Orphans’ court fails to 
take effect and leaves previous legislation in full force. On the other 
hand there is much to be said in support of the contention that since the 
Common Pleas alone is invulnerable, a County court with elective judges 
has in fact been established in the place of the Oyer and Terminer, 
Quarter Sessions and the Orphans’ court, ahd it is desirable that the 
acts should be repealed by the next legislature and that in place of 
them an act should be passed simply providing that the number of the 
judges of the Common Pleas should be reduced to one, and that that one 
should be a counsellor at law of five years standing at the bar. 





TITLE SEARCHING, 


That there are defects in our present system of recording convey- 
ances, and missing links in the prevailing method of assuring titles, 
must have become obvious to every person who has had occasion to pass 
upon the stability of a title to land. Some of these defects will be reme- 
died by the block system of recording, which is slowly coming in under 
the sponsorship of the title guarantee companies; but others exist which 
cannot be remedied even by this system without further statutory safe- 
guards. 

The question as to whether or not a deceased owner left a will, when 
no will has been filed for probate, offers a perplexing obstacle to the 
searcher. There is no statute of limitation in this state as to the time 
within which a will may be proved, and as a result the apparent title of 
the heirs may be defeated by the finding of a will, after some purchaser 
has taken the title with full faith in the intestacy of the decedent. There 
is a statutory provision for the proof of descent and succession, (Supp. 
Rey. 218, Sec. 2-3), but this only provides for cases where persons 
shall die intestate. There is no provision for quieting the fee where the 
question of intestacy is doubtful, as it always must be where a will is 
not offered for probate, Should there not be such a provision? Or 
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should not an innocent purchaser from the heir be protected after a cer- 
tain period has passed without the probate of a will? The liability of 
the heir might be allowed to remain, but it seems unjust that the title of 
an innocent purchaser should be open to attack years after he has pur- 
chased in good faith, The only limitation at present is the limitation 


in regard to the right of entry to land,! 
A point in which there is danger to the searcher, and one which would 


be remedied by the block system of recording, is that of the possibility 
of execution sales under old judgments. The most thorough searchers 
examine the record for judgments against each owner of the title for 
twenty years previous to his disposal of it, or search against him for 
deeds for twenty years after the title passed from him. But many only 
search for judgments for twenty years previous to the date of making 
the search, and do not search for adverse conveyances out of the orderly 
chain of title, -Now, suppose in 1865 Brown purchased the land in 
question, and in 1870 Jones obtained a judgment against Brown; in 
1875 Brown disposed of the land in question, and in 1880 Jones sold 
the same land under execution on his judgment against Brown. The 
searcher who only looks for judgments for twenty years would not find 
the judgment under which the land was sold, and if he did not examine 
the deeds of the grantor after the title passed from him, he would not 
find the Sheriff’s deed, And yet the execution and sale in 1880, of 
which the then owner and occupier of the property might never hear, 
would convey a good title to the purchaser. This is a danger which the 
block system removes. 

The present system of cancelling mortgages leaves room for many 
doubts in the mind of the searcher. When a mortgage is cancelled 
simply because it was produced with the seals removed, there is a possi- 
bility of the instrument having wrongfully come into the hands of the 
mortgagor. Even a satisfaction piece, signed by the mortgagor, leaves 
room for fraud in the form of forgery, If it is not desirable to use a 
discharge of mortgage in all cases, at least the grant of authority to the 
registrar to cancel the mortgage should be properly acknowledged. As 
for cancelling mortgages by attorney, which method is often employed, 
although there is no record of the authority of the attorney to act as 
such, it would seem that such cancellation should not be made, unless 
the attorney’s power is duly recorded. 





1A striking illustration of the difficulty here referred to, may be found in the 
account of the Dempsey will case, written by the late A. Q. Keasbey, and printed in 14 N, 
J. L. J. 259. The will in that case was produced nearly forty years after the 
Orphans’ Court had declared that the testator had died intestate, and many years after a 
partition of his lands in chancery. Mr. Keasbey suggested that provision should be made 
for the custody of wills and the probate of them within a reasonable time.—Ep, 
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There are a number of possibilities of error in the assignment of mort- 
gages. Where there are several mortgages on a property, the divers 
mortgagees can agree by parol as to the priority of their several en- 
cumbrances, and the recording acts give no protection to the assignee of 
a mortgage who thinks he is getting a first mortgage, but afterwards 
finds that by agreement between the mortgagees it has been made a sec- 
ond. As to any equities or defenses, whether latent or otherwise, be- 
tween the mortgagor and mortgagee, numerous decisions in this state 
hold that the assignee of a mortgage takes subject to them all. 

While the object of this article is principally to call attention to those 
defects in our present system, which even the most careful searcher has 
no adequate means at his command to overcome, yet it may not be amiss 
to mention several points in regard to which a searcher is liable to be 
led astray, and to commit errors which often have an important bearing 
on his work. One of the principal of these dangers comes of the con- 
fusion in the spelling of names. I have myself found Zoeteman to have 
become Soeteman. and even Sweetman. I have found the name Krebs 
to have become Kreps, Kraps, Greps, Graps, Grapes, and Greppo. It 
was, of course, necessary to search that name under C, as well as under 
K and G. Even in indexing, mistakes are possible. An instance which 
I recall, is where Anger became Auger. There are many names of this 
sort which give the searcher no safety, except in the utmost caution and 
ingenuity. 

If a woman holds title, and ‘she and her husband convey, what is the 
effect of having the husband’s name first? Is not John Jones and Mary 
Jones his wife, as effective as Mary Jones and John Jones her husband ? 
And yet, in the first of these cases the deed, according to present cus- 
tom, would be indexed only as John Jones. The searcher would find 
nothing in the index about Mary Jones, against whom he was searching. 

Changes in the names of streets, and the changes of name incident to 
marriage, are other difficulties which the present system presents. 
Apropos of the name system, a deed by commissioners in partition, with 
nothing to show who they were commissioners for, is one of the oddities 
which I found the index could not unearth for me, until I searched in 
the names of the commissioners. I might not have found it, if I had not 
known it existed. And yet the deed is a good deed, for the decisions 
hold that it is not the index which is notice, but the records themselves. 
In other words, a searcher should examine every deed recorded, and he 
depends on the index at his own risk. 

I have just come across a case where the name Keller was so written 
on the record that it looked like Heller. The name Heller was con- 
tinued down to date ; it was supposed that that individual still owned 
the premises, and a tax title was perfected on that basis. As a matter 








= ce ~~ ~ ~ 


oo e«& sf & 





se 
as 
iss 


be 
ng 
n- 
ve 
bs 


ler 
ch 
his 


nd 


he 
ry 
d? 
18- 
nd 
ig. 

to 
its. 


ith 


in 
not 
ons 
es. 


fen 
on- 
ed 
ter 








TITLE SEARCHING. 325 


of fact, Keller had conveyed the property, and the tax title falls. Such 
errors as this, which the most careful searcher is liable to make, could 
not occur with the block system. 

The question as to whether or not the person before whom an ac- 
knowledgment was taken was competent to take the acknowledgment, is 
one that it seems must remain open, as there is no way in which the 
registrar can know the validity of the signature of a master when the 
signature is unfamiliar to him. 

The question of estoppel raises difficulties which the block system 
would do away with. At present it is doubtful whether or not it is 
necessary to search every grantor from the time he was twenty-one 
years of age, in order to have a perfect search, on the theory that if a 
grantor sold a property before he bought it, the title, when he acquired 
it, would immediately pass from him to his former grantee. The case of 
Boyd v. Mundorf, 3 Stew. 545, and Bingham vy. Kirkland, 7 Stew. 229, 
seems to have settled the points in the negative, so far as mortgages are 
concerned, but it still seems an open matter in regard to deeds, though 
perhaps the same principles mentioned in these cases would apply to 
the latter. 

Where a foreclosure or partition suit was conducted by advertising for 
an absent defendant, if such defendant were dead at the time of the ad- 
vertising, his interest would not be cut off, and his heirs could claim 
title. This is a question which the seacher usually has no means of set- 
tling to his satisfaction. 

There is nothing,in the record of a foreclosure or partition proceeding 
to show that the defendants are of full age. In application for a guardian 
ad litem for an infant, it is of course shown that the defendant is not of 
full age, but where there is no such application the legal capacity of the 
defendant must be taken on faith. This difficulty could be provided for 
by proof before the master that the defendants are of full age. 

The question of capable age is one that arises in every deed that the 
searcher has to examine. While men dealing in real estate are rarely 
under age, their wives may often be so, and in the case of the wife, no 
passive acquiescence after becoming of age would add force to her act, 
as she would not be obliged to assert her right to her estate of dower 


- until it became absolute by the death of her husband. It would seem 


that the person taking the acknowledgment should certify, at least to 
the best of his knowledge and belief, that the grantors are of full age. 
It is necessary, of course, for the searcher always to visit the premises 
of which the title is being searched, for an owner in possession is not re- 
quired to record his deed to protect himself. Occupancy is sufficient 
notice. 
An interesting case which has just come to light in New York, illus- 
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trates a danger which is equally great in this state. A decedent, 
by his will, gave his executor power of sale of real estate. He had no 
issue living. He left a widow, who, a number of months after his death, 
gave birth to a child. The decedent was father of the child. The will 
was therefore void, as it would be in this state. But the executor had, 
before the birth of the child, sold the real estate. This happened six- 
teen years ago, and it was only recently, when a search was being made, 
that the existence of the child was discovered, and the person in posses- 
sion learned that he had no title. 

A few suggestions that are made in this article, as to means of doing 
away with some of the dangers herein pointed out, are not made with 
any conviction that they are the best means. The advantages shown 
for the block system are of course indisputable, but as for the rest, this 
article is only suggestive, and is written with a hope that when the nu- 
merous defects in our present system are brought home to the minds of 
others, there may result such statutory safeguards that the searching of 
titles will become an exact science, which it is at the present time very 
far from being. LEonakD TYNAN. 





ROBB v. GREEN.* 
(1895, July 10, Lord Esher, M. R., and Kay and A. L. Smith, L. JJ.) 


Master and servant—Implied term in 
contract of service—Surreptitious copying by 
servant of list of master’s customers with inten- 
tion of using it after leaving, to enable him to 
carry on rival business.—In a contract of ser- 
vice involving confidential relations, there 
is, in the absence of an express stipulation 
to the contrary, an implied promise of 
fidelity and good faith on the part of the 
servant, which is broken when the latter 
surreptitiously copies from his master’s 


order book a list of his master’s cus- 
tomers, for his own use, after he shall 
have left, and shall set up a rival business. 
The servant who so makes and uses the 
copy is guilty both ofa breach of contract 
and of a breach of trust, and the master is 
entitled to (i) damages; (ii) delivery to 
him of all copies and contracts made from 
his list by the servant; (iii) an injunction 
restraining the servant from making use of 
the information thus improperly obtained. 


This was an appeal from a decision of Hawkins, J., sitting without a 


jury. 





The defendant had been in the service of the plaintiff, who was a 
dealer in live game and eggs, but at the time when the action was 
brought, the defendant had left his service and had set up a similar 
business on his own account. The claim alleged that the defendant had 
improperly solicited his late master’s customers to transfer their custom 
to himself, and that he had taken during his service, surreptitiously and 
in breach of his duty, and in violation of his contract of service, copies 
of a list of his master’s customers which was to be found in his 





* 14 R. 184 Queen’s Bench Appeals, September, 1895. 
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master’s order book, to facilitate his own solicitations, and that he used 
them for that purpose to his master’s detriment. The plaintiff claimed 
(i) damages ; (ii)delivery to him of all copies and extracts taken trom his 
list by the defendant ; (iii) an in, unction restraining the defendant from 
making use of the information thus improperly obtained. The material 
facts were these: 

In 1890, the plaintiff, being desirous of engaging a manager for his 
game farm, entered into negétiations with the defendant. In a conver- 
sation the plaintiff explained to the defendant the nature of his business, 
and stated that he relied on him not to impart any information about the 
construction of the plant, and, above all, not to talk about the business 
done by the farm, and to treat everything in connection with the farm 
in strict confidence. Subsequently three letters were written by the 
parties which constituted the contract of service relied upon. In the 
first the plaintiff wrote: ‘So that all may be quite clear, I propose writ- 
ing the exact terms, as I think you understood them, and shall be glad 
to hear from you, whether you feel inclined to accept the post. I also 
think I made it clear to you where my present manager has failed, and 
where it is that I feel a want of confidence in his management.” The 
letter then went on to set out in detail the terms of the remuneration. 
The defendant answered that he was prepared to accept the post upon 
the terms stated, with one exception, in reference to remuneration, which 
was conceded in the plaintiff's reply. 

In September, 1890, the defendant entered the plaintiff's service as 
manager, and continued to act as manager until 31 December, 1893, and 
as such he had access to the books of his employer. On 22 November, 
1893, the defendant gave notice to the plaintiff that at the end of the 
year he should consider the agreement between them at an end, and that 
notice was duly accepted. 

In March, 1894, it came to the knowledge of the plaintiff that the de- 
fendant was carrying on a business similar to his own. An advertise- 
ment of the defendant’s farm appeared in the Field newspaper, and cir- 
culars soliciting custom were sent out by the defendant, one to a great 
number of the plaintiff's customers, whose names and addresses were 
comprised in his order book, and another to game-keepers, whose 


-names and addresses were also in the order book. At the trial 


it was found as a fact by Hawkins, J., that the names and addresses 
in the plaintiff's order book had been copied from that book by the 
defendant whilst in the service of. the plaintiff, clandestinely, without 
his master’s knowledge or authority, and for the purpose of being used 
to solicit his master’s customers to give their custom to him, and that 


they were so used. 
At the trial it was urged on behalf of the defendant (i) that the whole 
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contract was in writing, being contained in the three letters above re- 
ferred to, and by that contract and that only was the defendant bound ; 
(ii) that the conversation which took place before the letters were writ- 
ten could not be imported into the contract; and (iii)-that no implied 
contract could be held to attach to the written one. 

Hawkins, J., decided against each of these contentions, and gave 
judgment for the plaintiff for 1507. damages; he ordered that the de- 
fendant deliver up to the plaintiff to be destroyed the list of the names 
and addresses of the plaintiff's customers and their keepers copied or 
extracted by the defendant from the plaintiff's books, and all copies or 
extracts of or from such list in his possession or under his control, and 
that the defendant be restrained from making use of the information ob- 
tained by him copying or extracting such names and addresses. 

The defendant appealed. 

Cases cited in the argument : 

For the defendant, who appealed: Nichol v. Martyn'; Reuter’s Tele- 
gram Co. v. Byron?; In re Irish, Irish v. Irish*; Pearson v. Pearsont ; 
Trego v. Hunt’. 

By Kay, L. J.: Yovatt v. Winyard®, and Morison v. Moat’. 

For the plaintiff, who was the respondent: Louis v. Smellie*; Hel- 
more v. Smith? ; Lamb v. Evans!®, 

Lorp EsHer, M. R.: “In this case the defendant had been in the 
service of the plaintiff, and while in that service he found in the plain- 
tiff’s order book a long list of the names of the customers who were deal- 
ing with the plaintiff, and while he was still in the plaintiff’s service, at 
a time when he thought he could not be seen doing it, he took a copy of 
the list, not that he might use it for the benefit of his employer, but that 
he might keep it unknown to his employer, and with the intention of 
using it directly he left the plaintiff's service, so as to get the customers 
from the plaintiff and for himself. What is the inference of fact from 
such conduct? Was it or was it not what any one of ordinary honesty 
would have declared to be a dishonest thing toward his employer? Was 
it a dereliction of the duty which he owed to his employer to act in good 
faith? It appears to me that it was a breach of the trust and confidence 
which arose from the fact of his being the servant of the plaintiff, and he 
would have no right to make this copy with the intention of using it 
against his master the moment he left his service. I think that that was 
a wrong thing to do, and a breach of trust. 

“The contract here was one of service; it was reduced into writing, 
but nevertheless the court ‘will imply certain stipulations, if there-is 
nothing in the contract itself to:contradict them. The court will imply 
a promise of fidelity into every contract of service where there ought to be 
that fidelity ; in such a case as this such a promise must be in the view 
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of both parties. It is impossible to suppose that on either side a man 
with an honest mind could enter into such a contract without knowing 
that the faithtul performance of the confidential relation to which it 
would give rise would be relied on. 

‘“‘ That is part of the contract, and we have the authority of Lord Jus- 
tice Bowen, in Helmore v. Smith,® for saying that it is so. He says 
again in Lamb v. Evans:!© ‘The common law, it is true, treats the 
matter from the point of view of an implied contract, and assumes that 
there is a promise to do that which is part of the bargain, or which can 
be fairly implied as part of the good faith, which is necessary to make 
the bargain effectual. What is an implied contract or an implied promise 
in law? It is that promise which the law implies aad authorizes us to 
infer, in order to give the transaction taat effect which the parties must 
have intended it to have and without which it would be futile.’ 

“The transaction here was one of confidence and trust, and if this stipu- 
lation is not to be implied in it, then the contraci would be perfectly 
futile Lord Justice Bowen goes on to apply the rule in a way which I 
need not now repeat. I think that the rule which he lays down is a 
good one, and that the circumstances of the employment make it neces- 
sary that the contract should have this stipulation implied in it. 

‘*The judge in the court below was, therefore, right in making this 
implication. There was a breach of contract for which damages were 
rightly given, and a breach of trust for which an injunction is the proper 
further remedy.. * * * *,” 7 

Kay, L. J.: * * * * “The judge in the court below has found 
as a fact, that the defendant while in the service of the plaintiff surrepti- 
tiously copied a list of his master’s customers, to use for his own ends 
when he should leave the plaintiff’s employment, and to enable him to 
set up-a rival business. That was done secretly, and in breach of his 
duty as a servant. towards his master. 

“In one of the earliest cases, Yovatt v. Winyard,® the facts were that 
the plaintiff, a proprietor of. medicines, had employed the defendant as 
assistant or journeyman under an agreement, by which he was to be 
instructed in the general knowledge of the business, but was not to be 
taught the mode of composing the medicines; but while in the plaintiff’s 
service he surreptitiously got access to the books of recipes.and copied 
them, and Lord Eldon granted an injunction on the ground of there hay- 
ing been a breach of trust and confidence. In Morison v. Moat,’ the 
grounds are given by, Lord Justice (then. Vice-Chancellor) Turner: ‘ The 
plaintiff’s case was rested in argument upon the ground that the defend- 
ant had obtained this secret by breach of faith or a contract ou the part 
of Thomas Moat. * * * .* The-true question is whether under the 
circumstances of this .case, the count ought’to‘interpose by injunction, 
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upon the ground of breach of faith or contract.’ Then he refers to the 
opinion of Lord Cottenham, who says: ‘ This case by no means depends 
solely upon the question of property ; for a breach of trust, confidence, 
or contract, would of itself entitle the plaintiff to an injunction.’ In the 
latter case of Lamb v. Evans,!° Lord Justice Bowen distinctly puts it on 
the ground of implied contract arising from the confidential relations of 
the parties. 

‘“*T think that the injunction ought to go, either onthe breach of con- 
tract or on the breach of trust. There certainly was a breach of trust 
here, and when the implication is made there ws also a breach of con- 
tract. With regard to the delivery I see no difficulty; the copies and 
extracts were made surreptitiously, and in breach of trust, and the master 
is entitled to have them given up to him that he may destroy them. The 
question of damages is a little more difficult, and depends solely on 
whether we can treat the defendant’s act as a breach of an implied con- 
tract. On the authority of Lord Justice Bowen’s judgment in Lamb v. 
Evans,!° I think that it ought so to be held, and that on this head also 
the plaintiff is entitled to sueceed.” 

A. L. Smita, L. J.: “1am of the same opinions * * * * Ina 
contract of service between master and servant there is an implied term 
that the servant will act with fidelity and in good faith. There is a term 
of the contract by necessary implication, and it has been so held in Lamb 
v. Evans,!° and by the other branch of this court in Louis v. Smellie.® 
Mr. Justice Hawkins found: ‘The defendant admitted that the copy 
was written by him when nobody saw him, that his object was to use 
the names, and he confessed that he had regarded what he did as unfair 
and dishonorable, and that probably his master would have turned him 
away, had he known of his misconduct; but that he did not, think his 
employment was confidential, or that he was bound to protect his mas- 
ter’s interests, as it was not expressly so said.’ It is obvious that worse 
faith could not well have been exercised than was exercised by this 
defendant; the judgment which was given against him was the right 
one, and his appeal must be dismissed.” 


Appeal dismissed. 





12 Esp. 732 ; 5. R. R. 770. 
*43 L. J. Ch, 661, 

*40 Ch. D. 49 ; 58 L. J. Ch, 279; 60 L. T. 224; 37 W. R. 231. 

*27 Ch. D. 145; 54 L, J. Ch. 32; 51 L. T. 311; 3. W. R, 1006. 

512 R. (April) 148; (1895) 1 Ch. 462; 64 L. J. Ch. 392; 72 L. T. 269; 43 W. R. 371. 
*1 Jac. & W. 394, 

"9 Hare, 241, 255; 20 L. J. Ch. 513; 21 L. J. Ch. 248. 

8Times newspaper, 10 July, 1895. 

°35 Ch. D. 449; 56 L. J. Ch. 145; 56 L T. 72; 35 W. R. 157. 

2 R. 189; (1893) 1 Ch. 218; 62 L. J. Ch. 404; 68 L. T. 131; 41 W. R. 405. 








TOWNSHIP OF FRANKLIN V. NUTLEY WATER CO. 
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BETWEEN THE INHABITANTS OF THE TOWNSHIP OF FRANKLIN, COMPLAIN-« 
ANTS, AND THE NUTLEY WATER COMPANY, DEFENDANTS. 


(Court of Chancery of New Jersey, June, 1895.) 


Injunction— Municipal Corporation Water 
Companies— Consent to Laying Pipes in Streets. 
—A water company incorporated under act 
of April 21, 1876, amended March 5, 1884 
(Sup. Rev. 650, 653), must obtain the con- 
sent of the township committee as a statu- 
tory condition to the exercise of its fran- 
chise upon the highways under the charge of 
the committee. Such consent is not in- 
cluded in consent given to the formation 


of the company. 

A preliminary injunction is the proper 
remedy for protecting the township in it® 
statutory right. 

Township of Raritan v. Port Reading R. 
R. Co., 4 Dick. 11 (Ch. McGill, 1891), Am. 
Union Tel. Co. v. Town of Harrison, 4 Stew. 
627 (V.C. Van Fleet, 1879), and Haggerty 
v. Lee, 18 Stew. 255 (Err. and App. 1889) 
distinguished. 





Mr. Skinner and Mr. Coult for complainant. 

Mr. Vail and Mr, Munn for defendant. 

On bill for injunction. Opinion. On motion for preliminary injunc- 
tion heard on bill and affidavits and answer and affidavits. 

The bill in this ease is filed by the inhabitants of the township of 
Franklin in the county of Essex, against the Nutley Water Company 
to restrain the defendant from laying its water pipes in certain portions 
of streets of the township without obtaining the consent of the township 
committee, and from obstructing the streets for this purpose without 
such consent. The answer admits the intention of the water company 
to lay the pipes in these streets without obtaining such consent, and 
claims the right to lay the pipes without the consent of the township 
committee, and to obstruct the streets to the extent necessary for this 
purpose. This obstruction, as the defendant claims, will not be more 
than ten days’ obstruction on one side of the street, and will not be suffi- 
cient to prevent travel on the remaining portion of the streets. On 
this application for preliminary injunction there are, as I consider the 
case, two questions involved; first, whether the company is required by 
statute to obtain the consent of the township committeé to laying these 
pipes, and, if such statutory consent is imposed, then, second, whether 
the township for the protection of this statutory right, is entitled to a 
preliminary injunction. 

As to the first question,.I consider that it is clear that the statute 
, under which the water company was organized and is operating ex- 
pressly requires the previous consent of the township committee. 

The Vice Chancellor then referred to the act of April 26, 1876, 
amended March 5, 1884, Sup. Rev. 650, 653, under which the company 
was incorporated, and discussed-the effect of the second and twelfth sections 
of the act, and decided that the consent to the incorporation of the com- 
pany is distinct from the consent to laying the pipes and that the con- 
sent to the latter is not included in the consent to the formation of the 
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eompany, and he referred to Davis v. Harrison, 36 N. J. L. (17: Vr.) 84. 

Taking up the second question relating to the right to a preliminary 
injunction, the Vice Chancellor continued as follows : 

The previous consent of the Township Committee being thus required 
as a statutory condition of exercising the defendants’ franchise upon the 
highways under the committee’s charge, an injunction against the use, 
without such previous consent, seems to be the only way of ‘affording a 
full, complete and adequate remedy to the township for enjoyment of 
their statutory rights. Neither an indictment nor an action of ejectment 
are effectual remedies for securing to the township committee the full 
benefits of the right of previous consent, which the legislature has con- 
ferred on them for public purposes and upon public trusts. 

The same previous consent of the authorities is required in the laying 
of gas pipes, Rev. 462, Sec. 17, and for the operation of trolleys, P. L. 
1893, ch. 182, Sec 1, and of street railways, act of March 14, 
1883, P. L. 302, May 16, 1894, P. L. 374, and in relation to other 
franchises which require the use of the public streets. 

For the full protection of the statutory rights of the municipalities, a 
preliminary injunction is necessary, and in this respect the case 
rests upon the same basis as the right of the Court of Equity to 
intertere by preliminary injunction, where a public company under 
cover of statutory authority attempts to appropriate the lands of 
another without complying with the legal conditions precedent, either 
constitutional or statutory. Ross v. Elizabethtown & Somerville R. R. 
Co., 16 N. J. Eq. (1 Gr.) ch. 422; Browning v. Camden & W. R. R. 
Co., 18 N. J. Eq. (3 Gr.) ch. 47; Higbee v. R. R. Co., 19 N. J. Eq. (4 
€. E. Gr.) 270; M. C. & Banking Co. v. Jersey City, 26 N. J. Eq. (11 
€. E. Gr.) 294. In each of these cases a preliminary injunction was 
granted, and this exercise of the jurisdiction was approved in Hart v. 
Leonard, 42 N. J. Eq (15 Stew.) 417, 419, (Err. and App. 1886). The 
right of a Court of Equity to interfere by injunction in cases where con- 
sent is required by statute, is also recognized by the following cases: 
Mayor of Davenport v. Plymouth, etc., Tramways Co., 52 L. T. 161, 
cited Mews Suppl. Dig. 989, where a preliminary injunction was 
granted. Wardsworth Board of Works v. United Telephone Co., 13 
Q. B. Div. 904, (Court of Appeals, 1884); see opinion of Brett, M. R., 
p- 907 Bowen L. J., p. 924, as to right of injunction if consent required 
by statute, without regard to amount of injury. Township of Plymouth 
v. Chestnut Hill, ete., R. Way Co., 32 Atl, Rep..19. Where the statu- 
tory right is clear, it seems to me it would emperil the public control of 
highways, and deprive municipalities of the powers and advantages in- 
tended to be given by statutes if, on the mere-claim of -right to occupy 
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the streets without consent, this court should decline to interfere, pend- 
ing the final determination upon the claim. 

A preliminary injunction restraining interference, pending final hear- 
ing, is the more equitable in this case, for the reason that hitherto the 
company has always applied for this consent, and has never laid its pipes 
without obtaining the consent. This practical construction of the law 
made by the parties, while granting and receiving valuable privileges 
upon the basis of the right, and necessity of the municipal consent, 
should be continued, I think, until the right is determined on final 
hearing. 

The cases relied on by the defendant’s counsel, Township of Raritan 
v. Port Reading R. R. Co., 49 N. J. Eq. (4 Dick.) 11, (Ch. McGill, 
1891), and American Union Telegraph Co. v. Town of Harrison, 31 N. 
J. Eq. (4. Stew.) 627, (V. C. Van Fleet, 1879), differ from the. present 
case in that no right of consent was conferred by the statute in either 
case, and in the first case an indictment for the alleged obstruction was, 
under the circumstances of the case, and the previous decisions of the 
court, an effective remedy. In the latter case the township had only 
the right of designating the route or location of the poles, without the 
right to prohibit or refuse consent or impose conditions. Where a con= 
stitutional or statutory right of previous consent is conferred upon the 
municipality, its authorities are entitled to the right of affixing such 
lawful conditions as the public interests. require, before the exercise of 
the right to lay the pipes, which are only conferred upon the company 
on the condition of previously procuring such consent. 

Nor does the granting of a preliminary injunction in this case, for the 
purpose of securing these municipal rights, disregard the rule emphasized 
in Haggerty v. Lee, 45 N. J. Eq. (18 Stew.) 255, (Err. and App. 
1889), that a preliminary injunction will not be granted where either 
the complainant’s right is in doubt, or where the injury which may 
result from the invasion of that right is not irreparable. That case and 
the cases cited in the opinion were all cases where the injury was to 
private property or interest. They do not, as I understand the rule, 
apply to cases where the defendant is attempting to exercise statutory 
powers without complying with express and clear conditions precedent. 
In this class of cases the right has always been protected by preliminary 
injunction. Ross v. Elizabethtown & Somerville R. R. Co., and other 
cases, supra. 

I should add that in granting this injunction, I proceed upon the basis 
that the bill is to be treated as a bill to enforce the law, requiring con- 
sent of the township. There is one allegation in the bill that this law. 
under which the defendant claims its right to lay pipes in the streets, is 
unconstitutional, and this claim was insisted on at the argument by 
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counsel for complainant. But the application for preliminary injunction, 
based on the theory that the defendant, with the consent of the township 
authorities, had been for several years appropriating portions of the 
street without any legal existence or claim of right, would evidently 
involve considerations different from those upon which I have relied in 
treating the bill as a bill to enforce and not to set aside the law, 

I will advise that an injunction issue against laying the pipes without 
the complainant’s consent, on the terms that if the defendant desires to 
appeal, the complainant consent that the appeal may be heard at the 
present term. 





THE INHABITANTS OF THE TOWNSHIP OF SADDLE RIVER, IN THE COUNTY OF 
BERGEN v. THE GARFIELD WATER COMPANY. 


(In Chancery of New Jersey, September 24, 1895.) 


Injunction— Municipal corporation— Wat- 
er Companies—Consent to lay pipes.— A water 
company incorporated under the act of 
April 21, 1876, amended March 5, 1884, 
Sup. Rev. pp. 650-653, must obtain the con- 
sent of the township committee, a statutory 
condition precedent to its right to exercise 
its franchise of laying pipes in the streets. 
Such consent is not included in the consent 
of the township to the incorporation of the 
company. 


(£7 Stew.) 427, criticised and distinguished, 
When the complainant's right does not rest 
upon a contract a preliminary injunction 
will be denied when the deposition taken 
under the rule to show cause makes it 
doubtful whether upon final hearing relief 
can be granted to the complainant. 

If a township whose consent is required 
to laying water pipes, under the act of Apr. 
21, 1876, Sec. 12, uses this right for the 
purpose of imposing a charge upon the 





company forthe privilege, it has no standing 


AtlanticCity Water Works Co.v. Consum- 
in a Court of Equity to obtain an injunction- 


ers’ Water Co.( Van "leet, V.C.,) 44 N.J.Eq. 


Mr, Cornelius Doremus for the motion. 

Mr. Addison Ely contra. 

Qn bill, etc. On application for preliminary injunction heard on bill 
and affidavits. Answer and affidavits and depositions taken under order 
of court. 

Emery, V. C.: The preliminary injunction in this case must be. denied 
upon the ground that the depositions taken under the rule make it 
doubtful whether upon final hearing relief can be granted to the com- 
plainant. The question they fairly raise is, whether the township com- 
mittee in exercising the public right given to it by statute, of requiring 
its consent to the laying of pipes by defendant in the streets of the town- 
ship, is not, in view of the facts and circumstances of this particular case, 
really endeavoring to require the water company to compensate the 
township, in some form, for the privilege of laying the pipes im the 
street. The act under which the defendant was incorporated, Sup. 
Rey., p. 652, sec. 12, provides “that such company shall be authorized 
to lay their pipes beneath such public roads, streets, etc., as they may 
deem necessary, free from all charge to be made by any person or per- 
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sons, or body politic whatsoever for said privilege * * * provided 
that the consent shall be obtained of the corporate authorities, if any 
there be, of any town through which the same may be laid.” If the 
township is using its right to consent for the purpose of imposing a charge 
on the company for the privilege, the township would have no standing 
in a court of equity for an injunction to protect it in its statutory rights, 
but would be left to its legal remedies. The depositions as to the pur- 
pose of withholding consent show a state of facts upon which I am un- 
willing, on an application for preliminary injunction, to decide against 
the defendant’s contention. Their case, as presented, makes it at least 
doubtful whether the complainant can succeed on final decree, and the 
complainants have not made on their part a case sufficiently free from 
difficulty or doubt on this point to order a preliminary injunction. 

As to the necessity of obtaining the consent of the township committee 
under the statute, my decision in the Inhabitants of Franklin Township 
v. The Nutley Water Company, supra 32 Atl. Rep., 381 (June, 1895), 
governs this case, at least upon this application. This case was followed 
by Chancellor McGill in Attorney General v. Atlantic Highlands, ete., 
Electric Railway Co., July 1895, and I cannot concur in the views ex- 
pressed by Vice Chancellor Van Fleet in The Atlantic City Water 
Works Co. v. The Consumers’ Water Company, 441 N. J Eq. (17 
Stew.), 427 (1888) that the consent is not necessary. 

I find, upon an examination of the record in this case, that the ques- 
tion of the necessity of the consent was not involved in the decision of 
the case, for it appears that in the ordinance of Atlantic City, consent- 
ing to the incorporation of the defendant, The Consumers’ Water Co., 
the city expressly granted the right to lay the pipes in the streets of the 
city on certain conditions mentioned in the ordinance. As was held in 
Davis v. Town of Harrison, 36 N. J. L. (17 Vroom), 79, 83, etc., the 
consent to the incorporation under sec. 2 of the act is a different thing 
from the consent to lay the pipes in the street, under sec. 12 of the act, 
but a single resolution or ordinance may properly include both consents. 
In many instances this has been the course pursued and all the terms 
and conditions of the exercise of the franchise of opening the streets 
settled by mutual agreement upon the organization of the company. 

In the present case, the consent to the incorporation of the water com- 
pany under the second section is the only consent of the township au- 
thorities which has been given, and the precise question now to be de- 
cided was not involved in the Atlantic City case. The expressions of 
the learned Vice Chancellor in that case, in reference to the nature of 
the right of consent given to the township committee by this twelfth 
section are therefore to be considered as directed to the question really 
under consideration by him, viz: whether this section gave the town- 
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ship in a consent or contract given to one company the right to contract 
or provide that this right should be exclusive. It was with reference to 
this power of the township to grant exclusive rights that the Vice 
Chancellor discussed the power of the municipality under the act, and 
the full bearing upon the question now directly involved, does not seem 
to have been considered. The consequences to municipalities of refus- 
ing to give them the benefit of express statutory rights of consent in re- 
lation to the exercise of these and other franchises in the public streets, 
given by many statutes, would, as 1 pointed out in Franklin Township 
v. Nutley Water Co., supra., be so serious and far reaching that I do 
not feel at liberty, after its approval by the Chancellor, to change the 
rule laid down in the Nutley Water Company case, where the right to 
require consent was the point principally and directly involved and de- 
cided. 

Defendant’s counsel further contends that the consent of the authori- 
ties of the township of Saddle River is‘not necessary, because the pipes 
are to be laid only in the village of Garfield, which is an unincorporated 
village, without corporate authorities, and the statute provides that the 
consent shall be obtained of the corporate authorities, if any there be, of 
the town through which the same may be laid. That the word ‘ town,” 
in the proviso of the twelfth section, includes townships, is established 
by the rule laid down in Broome v. Telephone Co., 39 N. J. L. (20 
Vroom) 624, and the cases there cited; Franklin township v. Nutley 
Water Co., supra. 

It appears by the certificate of ineorporation of the company that it 
was incorporated by the consent of the township, and was incorporated 
“for the purpose of constructing, maintaining and operating water works 
in that part of Saddle River Township, known as Garfield, and such 
portion as we (the corporators) may deem advisable, and for the supply- 
ing of said portions of said township and its inhabitants with water.” 

“Such portion,” 1 take to mean such portion “of the township” as 
they may deem advisable, and if so, the company may claim the right 
to supply the township with water, and the township committee has the 
right to require consent. This seems to have been the construction of 
the certificate acted on by the company, for it applied to the township 
committee for its consent to incorporation, under the second section of 
the act, and this construction should be maintained, at least, pending 
the final hearing upon the question. 

Costs on the application are to be costs in the cause. 
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UNIFORMITY IN LEGISLATION.., 


Commissioners appointed by the various states of the Union for the 
promotion of uniformity of legislation on certain subjects held a confer- 
ence in Detroit in the last week in August. About forty delegates were 
present, representing nineteen states. Mr. S. M. Cutcheon, of Michigan, 
presided. The commissioners from New Jersey are Frank Bergen, 
John Franklin Fort and Joseph D. Bedle. They were appointed under 
the act of March 22, 1895, chapter 225 of the laws of this year. The 
act makes it their duty “to examine the subjects of marriage and 
divorce, insolvency, insurance, the form of notarial and other certificates, 
and other subjects; to ascertain the best means to effect an assimilation 
and uniformity in the laws of the state, and especially to consider 
whether it will be wise and practicable for the state of New Jersey to 
invite the other states of the Union to send representatives to a conven- 
tion to draft uniform laws to be submitted for approval and adoption of 
the several states, and to devise and recommend such other course of 
action as shall best accomplish the purpose of this act.” 

The commissioners were appointed for five years and serve without 
compensation. Twenty-six other states have appointed commissioners 
and the commissioners from New Jersey thought it best to attend the 
conference called to be held in Detroit. They found a body of men who 
appreciated the importance and the difficulty of the undertaking, and 
who were determined to accomplish the desired results. The conference; 
of course. can do no more than suggest such uniform laws as shall seem 
best and as shall be acceptable to the various states. It will remain then 
for the various commissioners to bring them before their own states and 
urge their adoption. The need of uniformity of legislation throughout 
the United States on certain subjects of social and commercial concern 
is becoming more and more widely and deeply felt, and a plan agreed 
upon by a conference of this representative character is likely to receive 
careful consideration. 

Mr. Fort has given us the following account of what has been done 
and what is proposed to be done by the conference of the commissioners, 
He says: 

“So far we have agreed on a uniform law on the following subjects’: 

‘‘ First, in the form of acknowledgment of deeds and other instruments 
within and without the state; second, that for all instruments requiring 
a seal the letters-L. S., if placed where a seal should go, shall be 
sufficient; third, that marriage van only be contracted by some ceremony 
or formality or written evidence, signed by the parties and attested by 
one or more witnesses; fourth, that a will shall be good in all the states 
if executed in the manner required by the law of the testator’s domicile, 
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or of the place where executed, if in writing and subscribed by the tes- 
tator; fifth, that notes, drafts, etc., shall be due and payable on the day 
therein provided, without days of grace; sixth, a uniform standard of 
weights and measures was adopted to submit to the several states. 

“The object of the plan as to marriages is to do away with what are 
known as common-law marriages, which in some cases have been made 
the means of exacting blackmail. If the parties do not wish a ceremony 
or other form they can sign an agreement in the presence of witnesses. 

‘“‘ The officiating clergyman must file the certificate in a public office, 
and the signed agreement in evidences of marriage can likewise be filed. 

‘‘In cases of common-law marriages hereafter no interest of either 
party in the property of the other is to attach by virtue of the marriage 
unless the written evidence of the marriage is signed, witnessed and 
filed. 

**The new work laid out to be reported upon at the next conference is 
a uniform code as to bills and notes, after the form of the English statute. 
The resolution on this subject came from New Jersey, being offered by 
Mr. Bergen, and as adopted reads as follows: 

““¢That the committee on commercial law be requested to procure, as 
soon as practicable, a draft of a bill relating to commercial paper, based 
on the English statute on that subject, and on such other sources of in- 


formation as said committee may deem proper to consult, and cause said © 


draft and statute to be printed and sent by mail, with a copy of this 
resolution, to every commissioner on uniform laws in office, and invite 
comments on said draft. That comments on said dratt be sent by com- 
missioners to the chairman of said committee without delay, and that 
said committee meet at a place to be appointed by its chairman to revise 
said draft and report the same to the next meeting of this conference. 
That said committee be authorized to expend a sum not exceeding $2,000 
in preparing and printing said draft of bill.’ 

“‘ This of itself is a large undertaking, and one of the things greatly 
needed. It is believed that the committee will have formulated a bill by 
next year for submission to the several legislatures. 

‘Another subject taken up for action and referred to a committee to 
formulate a bill was ‘insolvency,’ which covers assignment acts. This 
also came up on my motion, and the committee to formulate a uniform 
law consists of representatives from Colorado,. lowa, Connecticut and 
Maine, and myself from New Jersey. There is no subject of more im- 
portance to business interests, now that we have no bankruptcy law, 
than this. 

‘The matter of uniform divorce laws was continued in the hands o 
the present committee. This is one of the very difficult questions 
owing to the great conflict of state law3, some altogether too liberal, on 
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this sub,ect. It will, I fear, be difficult to secure a just and proper 
divorce law uniform in all the states that will be acceptable to all.” 


THE STATE, ALBERT RUSHWORTH, PROS., v. THE JUDGES OF THE INFERIOR 
COURT OF COMMON PLEAS OF HUDSON COUNTY. 


Naturalization—Siate ond federal control _tertain or act upon applications for natural- 
of.—1. Congress is without power to inter- ization. 


fere with or control state courts except in 3. It is competent for the state legislature 
so far as the Federal courts have appellate to prescribe and limit the times when and 
jurisdiction. during which such applications may be 


2. Congress cannot without the consent heard in the state courts, 
of tbz state constrain the state courts to en- 


Argued at June term, 1895, before Justices Van Syckel and Lippin- 
cott. 


Mr. W. D. Daly for relator. 


Van SyckeEL, J.: An act of the legislature passed March 26, 1895, 
entitled ‘‘ An act concerning naturalization and regulating procedure in 
cases of naturalization in courts of this state, and establishing uniform 
fees of clerks and judges in naturalization cases,” provides, among other 
things, that ‘‘no person shall hereafter be naturalized or admitted to be 
a citizen of the United States by any court of this st ite within the thirty 
days next preceding any national, state, municipal, general, special, local 
or charter election.” 

The relator was refused naturalization by the Hudson county pleas 
solely upon the ground that his application was made within thirty days 
next preceding the election for municipal officers in the town of West 
Hoboken. 

The only question submitted to the judgment of this court is, whether 
the above recited provision of the act of 1895 is constitutional ? 

The Federal constitution provides that “Congress shall have power to 
establish a uniform rule of naturalization, and uniform laws on the sub- 
ject of bankruptcies throughout the United States.” 

Judge Story, in his Commentaries on the Constitution, vol. 2, sec, 
1104, says: ‘‘It follows from the very nature of the power, that to be 
useful, it must be exclusive; for a concurrent power in the states would 
bring back all the evils and embarrassments which the uniform rule of 
the constitution was designed to remedy, and accordingly, though there 
was a momentary hesitation, when the constitution first went into opera- 
tion, whether the power might not still be exercised by the states, sub- 
ject only to the control of congress, so far as the legislation of the latter 
extended, as the supreme law, yet the power is now firmly established to 
be exclusive.” 
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Mr. Hamilton, in the Federalist, No. 32, says that the power given to 
congress to establish a uniform rule of naturalization throughout the 
United States must necessarily be exclusive; because if each state had 
power to prescribe a distinct rule, there could be no uniform rule. 

It is entirely settled that no state can pass naturalization laws, Houston 
v. Moore, 5 Wheaton, 48; 1 Kent’s Com., sec. 424. 

The United States statute provides for the naturalization of aliens by 
application to a Circuit or District court of the United States or a Dis- 
trict court or Supreme court of record of any of the states having com- 
mon law jurisdiction, and a seal and clerk. 

The United States government has thus selected the state courts as 
one of its agencies to hear and act upon applications for naturalization. 

While it must be conceded that the state can pass no law which regu- 
lates the subject of naturalization, or the order of business in the Fed- 
eral courts, the solution of the controversy in this case, in my judgment, 
turns upon the question whether the state may not regulate the order of 
business in its own courts in relation to this subject or refuse altogether 
to permit its courts to entertain applications for naturalization. 

Article ILI, sec. 2, of the Federal constitution provides “‘that the 
jucicial power shall extend to all cases in law and equity arising 
under this constitution, the laws of the United States, and the treaties 
made or which shall be made under their authority ; to all cases affect- 
ing ambassadors, other public ministers and consuls; to all cases of ad- 
miralty and maritime jurisdiction ; to controversies to which the United 
States: shall be a party ; to controversies between two or more states; 
between a state and citizens of another state; between citizens of the 
same state or citizens of another state; between citizens of the same 
state claiming lands under grants of different states; and between a 
state or the citizens thereof, and foreign states, citizens or subjects.” 

Whether congress can permit the state courts to exercise jurisdic- 
tion over any of these subjects has been a source of much controversy. 
Martin v. Hunter, 1) Wheaton, 304. 

Justice Washington, in Houston v. Moore, 5 Wheaton, 27, said that 
“he held it to. be perfectly clear that congress cannot confer jurisdiction 
upon any courts, but such as exist under the constitution and laws of 
the United States; although the State courts may exercise’ jurisdiction 
in cases authorized by the laws of the. state, and not prohibited by the 
exclusive jurisdiction of the Federal courts.” 

-In Martin v.. Hunter, supra, this was accepted as a correct exposition 
of the constitution, and the: court in that case denied that congress could 
vest any portion of the judicial power of the United States, except in 
courts ordained and established by itself, 

The contrary view was deemed irreconcilable with the context of the 
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constitution, ‘the judicial power of the United States shall be vested in 
one Supreme court, and in such inferior vourts as congress may from 
time to time ordain and establish.” 

The conclusion to be drawn from these declarations of the Federal 
courts, I think, must be that congress is without power to interfere with — 
or control State courts, except in so far as the Federal courts have ap- 
pellate jurisdiction. It is immaterial to consider whether the granting 
of naturalization is strictly a judicial function. It congress has, without 
the consent of the state, the power to impose such a duty upon. the State 
courts, there is no legal limit io the authority of the national legislature 
to burden the State courts with such a volume of~business, as to.-essen- 
tially impair their capacity to exercise the judicial functions for which 
they were created by. the state. 

The inability of congress thus to fetter and disable the instrumentali- 
ties provided by the state for carrying on the operations of its own gov- 
ernment, was the ground upon which the power of the Federal govern - 
ment to lay an income tax upon tae salaries of the state judiciary was 
denied in Collector vy. Day, 11 Wallace, 113. 

Chancellor Kent, in his Commentaries, says that in Heuston v. Moore, 
5 Wheaton, the Supreme court disclaimed the idea that congress could 
authoritatively bestow judicial powers on State courts,. In that case. it 
is said that it is perfectly clear that congress eannot confer jurisdiction 
upon any courts but such as exist under the constitution and laws of the 
United States, although the State courts may authorize jurisdiction in 
cases authorized by the laws of the state,.and not prohibited by the. ex- 
clusive jurisdiction of the Federal courts. 

The learned author declares that in the case last cited the judges of 
the Supreme court very clearly intimated that the State courts were not 
bound in consequence of any act of congress to assume and exercise 


jurisdiction in such cases, and he regards the doctrine as well founded 


that congress cannot compel a state court to entertain jurisdiction in any 
case. 1 Kent’s Com., 399-400-402. 

‘uch has been the view adopted by State.courts, where the question 
has been involved, Haney v. Sharp, 1 Dana (Ky.), 442; ex parte Pool 
Virginia Cass, 276. 

The National courts have recognized their want of authority in cases 
not within the appellate jurisdiction of the United States, to issue in- 
junctions to the State courts, or in any other manner to interfere with 
their jurisdiction or proceedings. 

Diggs vy. Wolcott, 4 Crouch, 178. “ The powers not. delegated to the 
United States by the constitution, nor prohibited by it to the states, are 
reserved to the states respectively or to the people.” U.S. Const. 
Amendments, art. X. 
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There has been no surrender by the states of the right to establish 
their own courts, to define and limit their jurisdiction and functions, and 
to regulate and control them in all respects, except as to appellate juris- 
diction, and as to subjects within the exclusive jurisdiction of the United 
States. 

The state establishes its own courts, defines their jurisdiction, appoints 
its judges and pays their salaries. 





IN THE MATTER OF THE APPLICATION OF THE BAY CREEK RAILWAY COMPANY 
FOR THE CONDEMNATION OF LANDS OF JOHN E. ANDREWS. 


(New Jersey Supreme Court, at the Hudson Circuit, October 16, 1895. } 


Railroads—Condemnation—Commassioners _has no jurisdiction to compel them to file a 
failing to file report—Costs—Counsel fees.— report, nor has he power to tax costs before 
Commissioners having been appointed to the report is filed, nor under any circum- 
appraise lands and assess damages for a stances to allow counsel fees. 
railroad, the justice of the Supreme court 


This is a motion for an order to compel the commissioners to file their 
report with the clerk of the Hudson Cireuit court or the clerk of the 
Supreme court, and also for an order taking and allowing he costs, fees 
and expenses of the commissioners, clerk, and other persons who have 
performed duties in the above matter as prescribed in the 100th section 
of the act respecting railroads and canals. 


Mr. Edwards and Mr. Hartshorne for the land owners making the ap- 


plication. 
Mr. Charles Corbin contra for the condemning company. 


Lirpincortt, J.: The petition was presented to the Supreme court 
justice for the appointment of the commissioners to appraise the value 
and damages. On August 22, 1894, the appointment of the commis- 
sioners was made. The commissioners did not file their report under 
the statute within the time limited. . The time was extended to Septem- 
ber 25, 1894. No report of the commissioners has been made and filed 
in accordance with the statute. 

It is conceded for the purposes of this motion that the commissioners 
will never make any award, or file any report. It is also conceded that 
the proceeding for the condemnation has been entirely abandoned. 

I can only state my conclusions reached upon this motion. 

It is clear that the provisions of the act entitled, ‘“‘An act to authorize 
the formation of railroad corporations and regulate the same,” approved 
April 2, 1873, Rev. 925 do not authorize the justice of the Supreme 
court to make any order directed to the commissioners to compel them 
to proceed to make an award, and file the same, and when they have 
made no award there exists no power in the justice to compel them to 
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file their appointment along with the petition for the appointment either 
with the clerk of the Circuit court of the county or with the clerk of the 
Supreme court. No such power is expressly conferred, and no such 
power arises by implication.. The commissioners constitute a special 
tribunal, and the justice of the Supreme court creating it has no power 
over them, except such as is expressly conferred or necessarily implied. 
The superintendence over them to compel them to perform their duties 
is a jurisdiction, if it anywhere exists, vested in the Supreme court by 
mandamus or some other appropriate action. 

I think it is also clear under the statute that the justice of the Su- 
preme court has no power to tax or allow any costs, fees or expenses 
under the 100th section of the act, until an award has been made and 
filed in accordance with the statute, and then they can only be taxed 
and allowed to the persons named in that section as performing some of 
the duties prescribed by that section. 

I think it is clear that uuder no circumstances can the justice of the 
Supreme court tax and allow for services of counsel and attorney of the 
land owner, or expenses to the land owner incurred in the presentation 
of the question of value and damages in behalf of the land owners. 

The motion therefore is refused. 

Note.—The same point has been decided differently under a similar 
statute in Missouri, North Mo. R. R. Co. v. Rockland, 25 Mo. 575, and 
under similar circumstances it has been held that the land owner could 
recover his expenses, Gibbon vy. Mo. Pac. R. R., 40 Mo. App. 146; 
Graff v. Mayor, etc., 10 Md. 544. 





WILLIAM C. FOLKNER »v. GEORGE H. DORLAND, 
(Warren Circuit Court.) 


New Trial— Motion to set aside verdiet-— trial, when it does not appear that the party 
Attempt to influence jury.—A verdict will not was cognizant of it, or that there was corrup- 
be set aside on proof of an attempt to in- tion on the part of the jury, there being no 
fluence members of the jury, pending the proof that the jury was influenced. 


On rule to show cause why a new trial should not be granted. 


Mr. Henry S. Harris for the rule.’ 
Mr. Joseph M. Roseberry contra. 


GumMeEkk, J.: The defendant seeks to have the verdict recovered 
against him set aside, on the ground that during the progress of the 
trial, certain of the jurors were approached by a stranger to them, who 
sought to irfluence them to find a verdict in favor of the plaintiff, by 
promising them that if such a verdict was found, they would “ be made 
all right.” 
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Therejis nothing in the evidence taken in support of this application 
to suggest the idea that this stranger was the agent of the plaintiff in the 
matter, or that the plaintiff was in any way cognizant of his action. Nor 
does the evidence justify the conclusion that any one of the jurors was 
influenced in the rendition of his verdict by this stranger’s interference, 

The rule adopted by most courts, where this condition of affairs has 
come up for consideration, is that where the interference of a stranger 
with the jury is unattended with corruption in the latter, and has not 
been prompted by a party, and it does not appear that any injustice has 
thereby been done, the verdict will not be disturbed. 

Many of the cases upon this subject will be found collated in the 
American and English Encyclopedia of Law, Vol. 12, p. 373, Note 5. 

It would render verdicts very insecure, if they were liable to. be set 
aside for every officious intermeddling of a stranger to the controversy, 
for it would put it in the power of any one, sympathizing with a party, 
to render null any verdict which might be rendered against him. 

The case of Hutchinson-vy. Consumers’ Coal Co. (7th Vroom) p. 24, 
is not opposed to the rule which I have stated. 

That case holds that a verdict will be set aside, notwithstanding the 
innocence of the parties, when such verdict is tainted. 

The rule laid down in that case does not apply to the one now under 
consideration. 

The rule to show cause should be discharged. 





JOHN SHERIDAN v. MICHAEL FOLEY. 
(New Jersey Supreme Court.) 


Negligence — Presumption of—Res Ipsa about the building; and it will be presumed 
Loquitur—Duty of .Builder.—A contractor, from the mere liappening of such an acci- 
who is engaged in the erection of a build- dent, in the absence of explanation by the 
ing, is bound to take care to prevent ma- contractor, that it occurred from want of 
terial which he is using from falling upon reasonable care. 
and injuring other persons who are at work 


Case certified from Hudson Court of Common Pleas. 

This is an action brought to recover for personal injuries received by 
the plaintiff while at work upon a building which was being erected in 
the city of Hoboken. On the trial it appeared, according tothe plaintiff's 
evidence that the defendant, Foley, had a contract with the owner todothe 
mason work upon the building, and that the plaintiff's employer had the 
contract to do the plumbing. That while the plaintiff was at work lay- 
ing a sewer pipe at the foot of one of the walls of the building which the 
defendant’s employes were then engaged in erecting, he was struck up- 
on the head and seriously hurt by a brick which fell either from the 
scaffold upon which certain of the defendant’s employes were at. work 
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engaged in laying the wall, or else from the hod of one of the defendant’s 
hod carriers as he was ascending the ladder to the scaffold with a-hod of 
bricks. 

Upon this evidence the trial judge non-suited the plaintiff on the 
ground that, as he viewed the case, there was nothing in the law or 
facts that would justify the court in allowing the case to go to the jury. 
Afterwards a rule to show cause was allowed, and was certified to this 
court for its advisory opinion whether said rule should be made absolute 
and a new trial granted. 


Argued at the February term, 1895, before Beasley, Chief Justice, 
and Justices Reed and Gummere. 


Mr. John I. Weller for the plaintiff. 
Mr. James F. Minturn for the detendant. 


The opinion of the court was delivered by GumMMERE, J.: 


It can not be denied that it was the duty of the defendant to so carry 
on the work upon which he was engaged as not to injure other persons 
who were employed upon other work upon the same premises, and that, 
if the plaintiff was injured through the carelessness of the defendant, or - 
his servants, in the performance of their work, he is entitled to eompen- 
sation for such injury. 

It is urged however, on behalf of the defendant, that the plaintiff was 
bound, in order t> entitle him to a verdict, to prove affirmatively that 
the injury which he received was caused by the negligent act of the de- 
fendant or of his servants; that mere proof that the plaintiff was in- 
jured by a brick falling trom the hod of one of the defendant’s hod car- 
riers, or from a svaffolding upon which some of the employes of the de- 
fendant were engaged in laying a wall, does not, standing alone, raise 
any presumption of negligence; and that, as there was no evidence of- 
fered to show under what circumstances the briek fell, there was‘ noth- 
ing in the case to warrant the jury in inferring that the injury com- 
plaiaed of was the result of the carelessness of the detendant or of his 
employes. 

While it is true, as a general principle, that mere proof of. the occur- 
rence of an accident raises no presumption of negligence, yet there is a 
class of cases where this principle does not govern—vcases where the ac- 
cident is such as, in the ordinary course of things, would not have hap- 
pened if proper care had been used. In such eases the maxim res ipsa 
loquitur is held to apply, and it is presumed, in the absence of explana- 
tion by the defendant, that the accident arese from want of reasonable 
care. 

A leading éase on this subject is Kearney v. London, etc., Ry. Co., 
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L. R. 5 Q. B, 411; S. C. on appeal L. R. 6 Q. B. 759. The facts were 
that the plaintiff was passing along a highway under a railway bridge 
when a brick fell from one of the piers on which the girders of the 
bridge frested, and injured him; a train had passed over the bridge 
shortly before the accident, but the evidence failed to disclose whether 
it was a train of the defendant company, or of another railway company 
which also used the bridge. The bridge had been built and in use for 
three years. The Court of Queen’s Bench held that the maxim res ipsa 
loquitur applied ; that as the defendants were bound to use due care in 
keeping the bridge in proper repair, so as not to injure persons passing 
along the highway, so unusual an occurrence as the falling of a brick 
was prima facie evidence from which the jury might infer negligence in 
the defendants; and the principle was unanimously affirmed by the 
Court of Exchequer Chamber on the argument of the appeal. 

Another case, quite similar in its facts to the one now before us, 
where this principle was applied, is that of Byrne v. Boadle, 2 Hurl & 
Colt, 722. In that case the plaintiff was injured by the falling of a bar- 
rel from the window of the defendant’s shop ; there was no evidence to 
show what caused the barrel to fall, nor was there any direct evidence 
to connect the defendant or his servants with the occurrence. Pollock, 
C. B., in discussing the question of the defendant’s liability, said : 
““ There are certain cases which it may be said res ipsa loquitur, and 
this seems one of them * * * it is true that there are many acci- 
dents from which no presumption of negligence can arise. but this is not 
so in all cases. Suppose in this case the barrel had rolled out of the 
warehouse and fallen on the, plaintiff, how could he possibly ascertain 
from what cause it occurred? It is the duty of persons who keep bar- 
rels in a warehouse, to take care that they do not roll out; and I think 
that such a case would, beyond all doubt, afford prima facie evidence of 
negligence. A barrel could not roll out of a warehouse without some 
negligence, and to say that a plaintiff, who is injured by it, must call 
witnesses from the warehouse to prove negligence, seems to me prepos- 
terous. So, in building or repairing a house, if a person passing along 
the road is injured by something falling upon him, I think the accident 
alone would be prima facie evidence of negligence.” 

In our own state in the case of Bahr v. Lombard Ayres & Co., 53 N. 
J. L. (24 Vr.) 233, this maxim was fully commented upon and applied. 

The facts in the present case bring it within the application of this 
principle ; the bricks were tn the custody of the defendant’s servants at 
the time when this one fell, and it was their duty to so handle them as 
not to endanger other persons, who were engaged in other work upon the 
same premises; this brick could not have fallen of itself, and the fact 
that it fell, in the absence of explanation by the defendant, raises a pre- 
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If there are any facts inconsistent with negli- 


gence, it is for the defendant to prove them. 
The Court of Common Pleas is advised that the rule to show cause 


should be made absolute. 





JOHN C. LAFOUCHERIE v. GEORGE KNUTZEN, BUILDER; RUDOLPH W. 
SHEFLER, OWNER, ET AL. 


(New Jersey Supreme Court.) 


Mechanics’ Lien — Specifications— Filing 
Contract. 1. When it appears, by contract, 
that the builder is to do all the work and 
furnish all the materials necessary for the 
construction of a building, it is not neces- 
sary to file the specifications with the con- 
tract in order to protect such building from 
the liens of mechanics and material men, 
under the provisions of the seecnd section 


of the Mechanics’ Lien Law. 

2. The amendment to the second section 
of the Mechanics’ Lien Law, passed March 
29, 1892, makes it necessary for the owner 
of a building to file his contract for its erec- 
tion at or before the time when such build- 
ing is begun, in order to have it exempted 
from the liens of mechanics and material 
men. 





Case certified. 

On October 5, 1892, Knutzen, one of the defendants, entered into a 
contract with Shefler, the other defendant, to erect for him a dwelling 
house at Nutley, in Passaic county. The contract was not filed in the 
_clerk’s office until November 14, 1892, and no specifications were filed 
either with the contract or at any other time. Subsequent to the making of 
the contract, but before it was filed, the plaintiff, LaF oucherie, entered into. 
a sub-contract with the defendant Knutzen to do the mason work on 
said building for $555, payable as follows: $200 whet the building was 
raised, $50 when the chimneys were up, $200 when the scratch coat 
was on, and the remainder when the work was completed. The plaintiff . 
commenced work under his sub-contract about October 20, 1892, and on 
the 26th of November following was paid in full for all work done and 
materials furnished by him up to that time. Before the building was. 
completed, however, Knutzen, the builder, abandoned his contract, and,. 
on April 24, 1893, Shefler, the owner, gave him notice that he would, 
pursuant to the contract, cause the building to be completed at his cost 
and expense, and deduct such expense from any moneys which might be 
due or unpaid on the contract. The work was so completed, and the 
whole balance of the contract money, not paid to Knutzen before his 
abandonment of the work, was exhausted in such completion. There: 
remaining due and unpaid to the plaintiff, on his sub-contract, the sum 
of $225, he, on November 10, 1893, and within the statutory period, 
filed a lien claim for the amount. 

Under this state of facts two questions have been certified to this court: 
for its advisery opinion: 
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First. Whether the plaintiff is entitled to file and enforce a mechanic’s 
lien against the building and curtilage of the defendant Shefler for work 
done and materials furnished by him upon such building, subsequent to 
the filing of the contract between the defendants, Knutzen and Shefler, 
by reason of the fact that the said defendants failed to file with their con- 
tract the specifications for the building referred to therein. And, 

Second. Whether the plaintiff is entitled to file and enforce such lien, 
because such contract was not filed until after the plaintiff had begun 
work upon said building in execution of the sub-contract made between 
him and the defendant Knutzen. 

‘Argued at June term, 1895, before Beasley, Chief Justice, and Jus- 
tices Dixon and Gummere. 


Mr, John R. Hardin for the plaintiff. 
Mr. A. Q. Garretson for the defendants. 


The opinion of the court was delivered by GuMMERE, J.: 


The second section of the Mechanics’ Lien Law, as amended by the 
supplement of March 29, 1892, (Pamph. Laws, 1892, p. 356). provides 
that when any building shall be erected in whole or in part by contract, 
in writing, such building, and the land whereon it stands, shall be liable 
to the contractor alone for work done or materials furnished in pursuance 
of such contract ; provided such contract, or a duplicate thereof, be filed, — 
etc. The answer to the first question certified to us, therefore, depends 
upon whether the filing of the contract, without the specifications is a 
filing of the contract within the meaning of the statute. 

The exemption from lien given by this section, extends to work done 
and materials furnished * in pursuance of such contract ;” and the prin- 
cipal object to be accomplished by requiring the contract to be ffled, un- 
doubtedly, was to inform laborers and material men to what extent the 
building was exempt from liens, and how far they must look to the con- 
tractor aione for their pay. For this reason it has frequently been held 
in this state, that the necessity of filing the specifications with the con- 
tract, in order to gain the benefit of the statute, depends upon whether or 
not it is necessary to resort to such specifications, in order to ascertain 
how much of the building the contract covers; and that when all the 
work is to be done, and all the materials are to be furnished, by the con- 
tractor, then the filing of the contract alone is sufficient to protect the 
building from liens, but that where the contract is limited to a part of 
the work upon the building, which part can only be ascertained by an 
inspection of the specifications, then the specifications, as well as the 
contract must be filed. Ayres v. Revere, (Dutch.) 474; Babbitt v. Con- 
don, (3 Dutch.) 162; Bund v. Lucky, (4 Dutch.) 484; Pimlott y. Hall, 
(26 Vr.) 192; Freedman y. Sandknop, 31 Atl. Rep, 282. 
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By the terms of the contract in the present case Knutzen, the builder, 
was required “ to provide and furnish all the supplies and materials, and 
to do or cause to be done all the work and labor, of every sort and de- 
seription whatever, necessary to erect and finish complete ” the building 
upon which the lien is claimed. A reference to the specifications, 
therefore, would afford no information as to what work the builder was 
to do whieh could not be obtained from aa examination of the contract 
itself. 

It was, consequently, not necessary, under the law as laid down in the 
cases above referred to, for the defendants to file the specifications with 
their contract, in order to protect the building from liens for work done 
and materials furnished, and we advise the Cireuit court that the plain- 
tiff did not require a right to a lien under the Mechanics’ Lien Law by 
reason of the failure to file such specifications. 

The answer to the second question certified depends upon the construc- 
tion to be given to the amendment to the second section of the Mechanics 
Lien Law, approved March 29, 1892, and how far it has altered the law 
as it stood before that amendment went into effect. 

The second section of the Mechanics’ Lien Law, before it was amend- 
ed, provided that the building and curtilage should be liable to the con- 
tractor alone for work done or materials furnished, in case the contract 
was filed before such work was done or materials were furnished. The 
amendment of 1892 also exempts the building and curtilage from Jiability 
to anyone except the contractor for work done or materials furnished, in 
case the contract is filed; but fails to state when sach filing sliall take 
place, in order to exempt the property from lien by mechanics and ma- 
terial men. 

By this section of the act, as it originally stood, mechanics and ma- 
terial men were required to ascertain before each day’s work was com- 
menced, or each load of material’ was delivered, whether a contract had 
yet been filed. Mechanics’ Mutual. Loan Association v. Albertson, 8;C.., 
E. G. 318, 321, and the omission by the legislature, in the supplement: 
of 1892, of any mention of the time within which the contract should be 
filed seems therefore to lead to one of two conclusions ; either that it.. 
was the legislative intent that the owner should have the right to file his,. 
contract at any time he should see fit, without regard to whether or not 
work had been done or materials furnished upon. his building; or else, - 
that it was intended that the owner should file his contract at or before. 
the time when the erection of the building was begun, if he desired to, 
relieve it from liability to the mechanics and material men, 

Taking into consideration the object for which the: Mechanics’ Lien: . 
Law was passed, as expressed in its title, namely: ‘*To secure to me- 
chanics and others payment for their labor and materials in erecting any 
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- building,” it seems clear that the construction first suggested should not 
be given to this supplement, for to do so would enable the owner of the 
building, by keeping his contract off the file until the time for making 
the last payment thereunder has arrived, or until the building was com- 
pleted, and then filing it, to deprive mechanics and material men 6f all 
the benefit which the act was designed to confer upon them. 

We are of opinion, thatin order to give force to this section of the 
Mechanics’ Lien Law, as amended by the act of 1892, it must be con- 
strued as making it obligatory upon the owner, in order to have his 
building exempted from the liens of mechanics and material men, to file 
his contract at or before the time when such building is begun; and the 
Circuit court is so advised. 





MISCELLANY. 


OPENING OF COURT. of the deceased Mr. Jaime Castello, xvii, 

: libras x. sueldos (about $8.50) of Barcelona 

The following emanated from a member | money, which obtain from the rent of the 
of the Camden Bar in September last : University of Mallorca on December 11, 





“September days have come again, the payment of which you will require in 
The ‘ bulliest’ of the year; due time without fail. Dated at Mallorca, 
The court house now is open, October 26, year 1392.—GuILLEeM DE Mun- 
And all the judges here. | trv, Administrator of the Mint.”’ It bears 

| the following indorsement: “To the Hon- 


“ Put on your ‘ war-paint,’ lawyers, 
Prepare to wade in gore, 
While seeming mad, divide the fees 
Just as in days of yore.” A FEMALE JUDGE, 


ourable Sefior and my Confrére Lorenzo 
Luques, Exchange Merchant of Barcelona.” 











ANCIENT BILLS OF EXCHANGE. In the present day, when so much 
is said about women’s rights, it will 

The United States Consul-General at | delight many to know that, although 
Barcelona, in a recent report, mentions the | the judicial bench is now monopolized by 
acquisition by a public institution there of | the sterner sex, we believe at least once in 
seven old bills of exchange, all made pay- | the history of England a woman has acted 
able in Barcelona. The most ancient is | as judge. This was in the reign of King 
dated at Mallorca (Palma) in 1392, and is | Henry VIII., and the woman to whom the 
thought to be the oldest bill of exchange | unique honor fell was the Lady Anne Berk- 
now in existence. The second is dated 1399; | ley, of Yate, in Gloucestershire. She had 
the third, drawn in Pisa, is also dated 1399; | appealed to the King to punish a party of 
the next two were drawn in Valencia in | rioters who had broken into her park, 
1411 and 1530 respectively; the sixth was | killed the deer, and fired the hayricks, and 
drawn at Rosellon, in France, in 1445; and | His Majesty granted to her and othersa 
the last at Naples in 1535. A translation of | special commission to try the offenders, 
the first reads as follows: “Sir: In con- | armed with which she opened a commis- 
formity with this frst letter, you will pay | sion, empaneled the jury, heard the 
within the next two months, counting from | charge, and, on a verdict of ‘Guilty’ '-ing 
the date of this, to the woman Sibila, wife | returned, pronounced sentence. 
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MISCELLANY. 


THE JUSTICE COURT AS IT IS CON- 
STITUTEDIN THE BACK 
DISTRICTS. 


Recently an amusing incident occurred in 
the practice of the Justice court in one of 
the rural settlements. It seems attachment 
proceedings had been instituted, and urged 
on by the plaintiff. The constable had, rather 
unceremoniously seized the household ef- 
fects of the defendant. One of the latter’s 
family then put in a claim of property, and 
gave notice of trial before a justice other 
than the one in whose court the attachment 
proceedings were pending. The plaintiff in 
attachment, for some reason, deemed it un- 
wise to contest the claim, and gave notice 
to that effect, offering to deliver ever such 
goods as were claimed, after which he paid 
no more attention to the trial of the prop- 
erty right. The trial day came to hand, 
and the second justice proceeded to the trial 
in the village bar-room, a jury was impan- 
elled, the claimant proved his case, laying 
much stress upon the inconvenience that 
the family of the defendant had been put to 
by the proceedings, and the jury, after due 
deliberation, returned a verdict for the 
claimant of $175 and costs, a hundred dol- 
lars of which was for damages in that the 
claimant was compelled to sleep on the 
floor for several nights, the other seventy- 
five dollars being the value of the goods 
wrongfully attached ; whereupon the court 
promptly gave judgment accordingly, and 
issued execution by writ apparently in the 
nature of an ertendi facias at common law, 
as it compelled the payment by seizure, of 
the goods, the lands, and the body of the 
plaintiff in attachment. Verily! The small 
cause court is capable of wonderful gyrations 
when in the hands of askillful “drum major 
of the law.” 





The decrease in crime is a fact which we 
regard with much complacency. It is 
curious to find Sir John Fortiscue, Chief 
Justice of the King’s Bench in the reign of 
Henry VI., one of the earliest and best of 
legal writers, taking a quite opposite view, 
and treating law-breaking as a symptom of 
national vigor, of which we ought to be 
proud. “It is cowardise and lack of hartes 
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and corage,” he says, “which kepeth the 
Frenchman from rising, and not povertye 
* * * wherefore it is right seld that 
Frenchmen be hanged for robbery, for that 
they have no hartes to do so terrible an act. 
There be more men hanged in England in 
a year for robbery and manslaughter than 
there be hanged in France for such cause 
of crime in seven years.” This is not mere 
paradox. There is truth in the theory. 
Great men have mostly been enfants terribles. 
—Law Journal (London), 





BOOK NOTICES. 


A TREATISE ON THE LAw OF EXEcUTORS 
AND ADMINISTRATORS, by: Sir Edward 
Vaughan Williams; North English Edition 
by Sir Rowland L. Vaughan Williams Kent; 
Seventh American Edition, by Joseph F. 
Randolph and William Talcott, of the New 
Jersey Bar. In three volumes. Jersey 
City : Frederick D. Linn & Co., 1895. 


Mr. Randolph and the late Mr. Talcott, 
by their work in editing Jarman on Wills, 
proved themselves to be well qualified to 
undertake an American edition of this 
standard book on the law of Executors and 
Administrators, and no one was better fitted 
to revise the work itself than the author’s 
son, Mr. Justice Vaughan Williams. The 
English text, after the lapse of more than 
twenty-five years, has been altered only so 
far as was necessary to introduce the great 
changes that have been made by legislation 
and to refer to the later decisions. It re- 
tains therefore the authority of what has 
long been a standard work and gives us at © 
the same time the valuable suggestions con- 
tained in the well-considered English legis- 
lation on the subjects embraced in it. 

Because the legislation and practice on 
these subjects has been so different of 
late years in England and in the United 
States, the work of American editors of an 
English book is necessarily great, and it is 
only because this book is of such high au- 
thority that it was worth while to expend 
upon it the labor required to prepare these 
American notes. They make, in fact, as 
much as one volume out of the three, and, 
with the brevity admissible in notes, they 
contain in substance much more in propor- 
tion. Taking the English text asa basis 
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the editors have made a thorough examina- 
tion of the American statutes and decisions, 
and have stated the results clearly and con- 
cisely. W@ text is not overloaded with 
notes, but here and there, where the subject 
requires it, there is a long consecutive dis- 
cussion ot the law or practice of the Ameri- 
can courts. The subject of administration 
bonds, for example, is treated in this way, 
and so also is the American law with regard 
to the effect of probate, the question to 
whom general letters of administration 
should be granted, the subject of equitable 
conversion, choses in action, presentment of 
claims, charitable uses, rights of widow and 
children, allowances to, executors, real as- 
sets, remedies against executors and admin- 
istrators, and many other subjects. The 
editors have understood what is needed by 
American lawyers and have spared no pains 
to preserve this old standard treatise as the 
working text book on the law of Executors 
and Administrators in this country: 

The publication in this country is made 
upon an assignment of the copyright of the 
English publishers. The book was printed 
by the Mershon Company press at Rahway, 
and does credit to the printers and pub- 
lishers as well as to the editors and through 
all of them to the State of New Jersey. 


THE ANNUAL OF THE Law or REAL Propr- 
ERTY, being a complete compendium of 





real estate law, embracing all current 
case law, carefully selected, thorough] 

annotated, and accurately alvaanel. 
comparative statutory construction of the 
laws of the several states, and exhaustive 
treatises upon the most important 
branches of the law of real property. 
Edited by Thomas E. Ballard and Emer- 
son’ FE. Ballard. Vol. 3, 1894. Crawfords- 
ville, Ind. The Ballard Publishing Co., 
1895. 


We have quoted the whole of the long 
title of this book, because it contains a good 
description of its contents, and gives some 
idea of the amount of labor bestowed upon 
it by the editors. Unlike most annuals, the 
whole work is new each year. One is al- 
most inclined to regret that so much labor 
is spent upon the law of a single year, but 
the book covers a wide field under the title 
of real estate, and is, in fact, an annual 
digest of the law of the whole country on 
this and cognate subjects, written in the 
form of a text book. About sixteen cases are 
reported in full, and each of these is fol- 
lowed by an epitome of the cases of the 
year on the same subject. The cases epit- 
omized are very numerous, and either for 
this reason, or because they are new cases, 
and not known by their names, no’ table of 
them has been furnished. There is an in- 
dex of statutes referred to, and an index of 
the contents of this and the two preceding 
volumes. 
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